
INTRODUCTION TO COUNTY ROADS


Although county road mileage exceeds the combined state and city road mileage in Texas, statutory provisions for the regulation of county roads is archaic, disjointed and confusing. Constitutional provisions regarding the construction and maintenance of county roads are inherently contradictory. (Art. VIII, Section 9; Art. XI, Section 2; Art. III, Section 56; Art. XVI, Section 24; Art. VIII, Section 1-a, and 7-a; Art. III, Section 52).  Special road laws have been passed by the Legislature, but there is no current, official county-by-county list of special road laws, making any attempt to discern the true status of state county road law virtually impossible.  General statutory provisions, contained primarily in the Local Government Code and Transportation Code are duplicative and vague.  The laudable effort by David Brooks, County and Special District Law, Vol. 35 and 36, Texas Practice Series, West Publishing Co., provides a general background for guidance, but provides little specific detail in regard to specific questions.  With this background, the following memoranda of law will attempt to identify specific authority related to county roads, and hopefully provide some guidance in matters relating to the duty to maintain county roads.


GENERAL AUTHORITY OF COMMISSIONERS COURTS

In most regards pertaining to roads, the power and authority of the commissioners courts is similar to other areas of commissioners court discretion.  As a creature of Constitutional dimension, the commissioners court is vested with the authority to "exercise such powers and jurisdiction over all county business" as may be prescribed either by the Constitution or statutes.  Art. V, Section 18, Texas Constitution.  The commissioners court is a quasi-judicial body, meaning that it acts as the executive and/or legislative branch of county government, but also in specific instances as a judicial body.  When acting as a judicial body, such as in the determination of whether or not to open, close, alter or take a road into the County road system, the acts of the commissioners court are entitled to the same sanctity as any other judicial determination.  Howe v. Rose, 80 S.W. 1019 (Tex.Ct.App. 1904).


AUTHORITY OVER "PUBLIC ROADS"

Chapter 251 of the Texas Transportation Code, the County Road and Bridge Act, vests the Commissioners Court with the authority to "make and enforce all reasonable and necessary rules and orders for the construction and maintenance of public roads except as prohibited by law.”

BUDGET AUTHORITY OF COMMISSIONERS COURT

Since the decision to maintain county roads in general, or a specific road in particular, have fiscal affects, the budgetary authority of the commissioners court should be considered.  Article V, Section 18, Texas Constitution, limits the exercise of power possessed by the Commissioner's Court to constitutional and statutory authority.  The inherent power of the Commissioners Court is therefore limited to those express powers vested upon them by the constitution or statutes of the State of Texas.  Canales v. Laughlin, 214 S.W. 2d 451 (Tex. 1948).  See Rheurak v. Shaw, 628 F2d 297, cert. den. 450 U.S. 931, 101 S.Ct. 1392, 67 L.Ed.2d 365 (1980).  


County Commissioners are responsible for the County budget and for disbursements from the county treasury.  Chapters 111, 113, 151, 152 and 154, Local Government Code.  In this capacity, they are vested with discretionary powers which are entitled to recognition equal to the holdings of any other court.  Article VIII, Section 1‑a and Section 9, Texas Constitution.


ORGANIZATIONAL DISCRETION OF THE COMMISSIONERS COURT

A second aspect of Commissioners Court discretion is the method and manner in which the county and its various offices may be organized to perform the work assigned to them.  The Commissioners Court has broad discretion in the overall organization of County government.  The Commissioners may determine how the county is divided into political divisions, the number of justice courts or constable positions (subject to statutory requirements based upon population), and any number of other decisions having to do with the method and manner in which county services are administered.  In Bomer v. Ector County Commissioners Court, 676 S.W.2d 662 (Tex.App.--El Paso, 1984), the Court approved of the decision made by the Commissioners Court to delegate to the Sheriff's office the services and duties of the constable's office in relation to process serving necessary for the administration of justice in Ector County.  Unless clearly abusive, this discretion must be left intact.


Chapter 252.001 of the Transportation Code provides authority for the typical “road commissioner” form of maintenance.  Chapter 252.201 et seq of the Transportation Code provides a mechanism for the Commissioners Court to adopt a "Road Superintendent" or unified road maintenance system.  Chapter 252.301 is an alternative method for the adoption of a “unit” system by petition and election, known as a "Road Department." 


GENERAL SUPERVISORY JURISDICTION OF THE DISTRICT COURT

While Article V, Section 8 of the Texas Constitution grants district courts general supervisory authority over judgments of the Commissioner's Courts, this power is limited to prevention of a clear abuse of discretion by the Commissioner's Court.  Garcia v. State, 290 S.W.2d 555 (Tex.Civ.App.‑San Antonio, 1956).  Although the district court may enjoin an illegal or unconstitutional act, it has no authority to direct a public official in how to perform a discretionary act.  Matter of El Paso County Courthouse, 765 S.W.2d 876 (Tex.Civ.App. ‑El Paso, 1989).  By interfering with the exercise of the Commissioners Court's discretion, the district court would in fact substitute its discretion and judgment for that of the empowered public official, which is improper.   Weber v. City of Sachse, 591 S.W.2d 563 (Tex.Civ.App. Dallas, 1979)

   
Judicial review of acts of the commissioners' court is limited to finding the existence of substantial evidence to ascertain whether the action taken was arbitrary or capricious.  Cameron County Good Government League v. Ramon, 619 S.W.2d 224 (Tex.Civ.App. Beaumont, 1981).  The supervisory power of the district court can only be invoked when the acts of the Commissioners Court in question are beyond its jurisdiction or are clearly abusive of the discretion granted by the Constitution or statutes.  The judgments of a Commissioners Court are entitled to the same consideration as those of other constitutional courts and may not be collaterally attacked. Mobil Oil Corporation v. Matagorda County Drainage District No. 5, 580 S.W.2d 634 (Tex.Civ.App. Corpus Christi, 1979).  Although the district court may be authorized to exercise limited supervisory control over a commissioners court through its equitable powers for the purpose of reviewing or setting aside an order of the commissioners court, it must exercise that control by way of a "plenary suit", i.e. one that proceeds on formal pleadings.  Atlantic Richfield Co. v. Liberty-Danville Fresh Water District No. 1, 506 S.W.2d 934 (Tex.App.--Tyler, 1974).  The District Court's potential jurisdiction arises only after it has been invoked in the manner prescribed by law.  The plaintiff must, by way of formal pleadings, demonstrate a prima facie case of an abuse of discretion, an act clearly outside of the jurisdiction of the Commissioners Court, or an act either prohibited by law or one in which the Commissioners Court has no authority under law to undertake.  Absent such a showing, the District Court is without jurisdiction.  Winfrey v. Chandler, 318 S.W.2d 59 (Tex. 1958); Haskett v. Harris, 567 S.W.2d 841 (Tex.App.--Corpus Christi, 1978, no writ); Butman v. Jones, 24 S.W.2d 796 (Tex.App. Eastland, 1930, no writ).


LIABILITY FOR FAILURE TO MAINTAIN ROAD IN "SAFE" MANNER:

A governmental unit is liable under the Texas Tort Claims Act for personal injury and death caused by a wrongful act or omission or the negligence of an employee acting within the scope of employment if (1)  the injury or death was caused by a condition or use of tangible personal or real property, and (2) the governmental unit would be liable to the claimant according to Texas law if it were a private person.  Therefore, the manner in which a county road is maintained (use of tangible property, i.e. the proper use of road maintenance equipment) or use of real property (the condition of county roads themselves) may give rise to liability for personal injury or death.  While beyond the scope of this letter opinion, the decision of the county to maintain any particular road in a manner which constitute a "premises defect" or a "dangerous condition" should be avoided in light of potential Tort Claims liability.  Art. 101.001, Civil Practices and Remedies Code.


COUNTY ROADMAP

It is well established that the County cannot maintain private roads.  See e.g. Godley v. Duval County, 361 S.W.2d 629, 630 (Tex. Civ. App.-- San Antonio, 1962, no writ)(county labor, materials and equipment may not be used for private purpose); Op. Tex. Atty. Gen. JM-200 (1984).  Therefore, only public roads which have become part of the county road system can be legally maintained by the county.


The issue of whether a road has become a county road requires an assessment of various factors.  This task is further complicated by the fact that the laws pertaining to this issue changed in 1981.  The manner in which a county can acquire an interest in a private road is presently governed by Chapters 251-281 of the Texas Transportation Code.  


Prior to 1981, the common law governed the manner in which a private road could become a county road.  In addition, Counties are empowered to adopt Subdivision Regulations, which may also contain provisions regarding the manner in which subdivision roads become county roads.  Therefore, a brief discussion of Chapters 251-281 of the Transportation Code (previously Article 6812h V.A.C.S), the Subdivision Regulations and the common law is necessary to determine whether a particular road is a county road.


§281.002 et seq, Texas Transportation Code

Article 6812h provided, and §281.002 continues to state, that in counties with a population of 50,000 or less, a county may not establish, acquire, or receive any public interest in a private road except under the following circumstances:


(1) 
purchase;


(2) 
condemnation;


(3) 
dedication; or


(4) 
final judgement of adverse possession in a court of competent jurisdiction.


After 1981 in counties with a population below 50,000, neither a verbal dedication nor intent to dedicate by overt act is sufficient to establish a public interest in a private road.  Neither public use of a private road with the permission of the owner, nor maintenance with public funds of a private road is sufficient to establish adverse possession or the existence of a public interest in a private road.  


Naturally, the question then arises in counties in excess of 50,000 in population: Can larger counties acquire a public interest by prescription?  We believe that the common law as it existed prior to 1981 still pertains to larger counties.


Public roads belong to the state, and not to the counties, even though title thereto has been taken in the name of the county.  State v. Malone, 168 S.W.2d 292 (Tex.Ct.App. 1943).  However, although a road may be "public" in the sense that the public has acquired a right to use the road, that road may not be a part of the county road system for purposes of maintenance obligations.  Although a road may be generally in use by the public, the County is not required to take that road into the county road system as a county road.  Use by the public may create a prescriptive easement for purposes of public access, but the County as a political unit may elect to refrain from maintenance obligations.  The authority for this right by the County to decline maintenance obligations in not clearly set out in statute, but is generally recognized in practice.  Case law on the topic is very scarce.  Hays County v. Alexander, 640 S.W.2d 73 (Tex.Ct.App. 1982).  


County roads are opened, constructed, and maintained by the Commissioners Court as a whole and not by individual commissioners.  Equally, the commissioners court acts through its minutes, and not by the acts of an individual member of the commissioners court.  Parks v. Hill County, 387 S.W.2d 956 (Tex.Ct.App. 1965). County roads established by the Commissioners Court are required to be classified as either a 1st, 2nd or 3rd Class county road.  §251.007 Transportation Code.  The three classes of roads pertain primarily to width, with the origination of this system in the 1848 statutes.  In modern practice, however, most counties do not maintain a formal classification system.  The only significant distinction in this classification system today is the provision which allows a property owner burdened with a 3rd Class road to place a gate across the road.  Parks v. Hill County, supra.  This gate may not be locked to exclude use of the road, and maintenance of the gate is a burden on the landowner.


A commissioners court has the power to change or alter the status of a county road.  See §251.058 Transportation Code.  Although a county road may be closed or discontinued, this does not necessarily mean that the public loses the ability to use the road, but only that the County will no longer maintain the road at public expense.  Procedural requirements of a due process/equal protection nature require public notice and the opportunity for hearing.  There is no clear procedural framework for a decision to discontinue maintenance on a road.


Even if a road is expressly dedicated to the county, it does not become a county road until the commissioners court accepts the dedication and records the acceptance in the records of the commissioners court the manner in which the county acquired an interest in the road.  Id. §2(b). Therefore, under existing law, a subdivision road cannot become a county road through dedication unless there was an express, written dedication to the County by the owner and an acceptance of the dedication by the Commissioners Court which is recorded in its minutes.  Since 1981, the county cannot acquire a road by implied dedication.


As noted above, prior to 1981, the County could acquire an interest in a private road through adverse possession, also referred to as prescription or prescriptive easement.  As discussed more fully below, under the common law, a county could acquire a road by prescription simply by maintaining it consistently over a period of more than ten years.  Acquisition of road by adverse possession has not been possible since 1981 in counties with a population of less than 50,000.  The Act specifically provides that "neither the use of a private road by the public with the permission of the owner nor the maintenance with public funds of a private road ... is sufficient to establish adverse possession." Id. § 5. 


Subdivision Regulations

Subdivision regulation is provided for by statute in Chapter 232 of the Local Government Code, and  Chapter 253 of the Transportation Code.  See Cowboy County Estates v. Ellis County, 692 S.W.2d 882 (Tex.App. -Dallas, 1985).  Subdivision regulations are an appropriate exercise of the constitutional authority vested upon a commissioners court, but the same must be reduced to written form.  Op.Atty.Gen. M-56.  However, in the course of exercising their authority to regulate rural subdivisions, the mere platting, filing and approval of the plat by the Commissioners Court does not make roads identified and dedicated therein public roads.  The dedication itself is a mere offer and filing does not constitute an acceptance of the dedication for maintenance purposes.  Langford v. Kraft, 498 S.W.2d 42 (Tex.App. - , 1973, ref. n.r.e.), and Commissioners Court v. Frank Jester Development, 199 S.W.2d 1004 (Tex.App. -Dallas, 1947).


Chapter 253 of the Transportation Code provides a mechanism for Commissioners Court to undertake road maintenance in what are sometimes called “substandard subdivisions” which were created prior to the adoption of any county subdivision standards under Chapter 232 following an election of property owners of the sub-division.  It should be noted, however, that although the property owners can be assessed for the cost of road repairs, the roads thereafter become a county obligation.  This provision should be viewed with caution.


A Commissioners Court speaks through its orders, minutes and actions.  Individual members of the County Commissioners Court have no authority to bind the county by their separate actions. Canales v. Laughlin, 214 S.W. 451 (Tex. 1948).  Typical Subdivision Regulations affirm that neither implied dedication and acceptance nor prescriptive easement can result in the County accepting responsibility to maintain subdivision roads.  Certain provisions of typical Subdivision Regulations merit discussion.


Roads in private subdivisions should not, in typical circumstances, be accepted into the county system for maintenance unless the road in question serves as an integral connecting roadway to another established county road. In public subdivisions, the main arterial roads may therefore be considered for acceptance into the county road system.  Furthermore, even the main roads in public subdivisions must meet the standards set forth in the County Subdivision Regulations to be eligible for consideration for acceptance into the county road system.  Finally, as to those main arterial roads in public subdivisions which otherwise qualify for county maintenance, the regulations typically contemplate both an express dedication of the roads and an express acceptance of the roads by the County before the roads can become part of the county road system.


Since the decision of Elgin Bank v. Travis County,  906 S.W.2d 120 (Tex.App.—Austin, 1995, writ den’d), much as been written and discussed regarding the authority of Commissioners Courts to require subdivision platting.  Elgin Bank should not, however, be read more expansively than its actual language requires.  The Court in Elgin Bank held that a Commissioners Court may not require a plat unless the subdivider lays out streets, alleys, squares, parks or other parts of the tract for public or private use.  In other words, if the lots already have access to a pre-existing county road, and the subdivider does not make provision for any other public or private joint us of the property, a plat will not be required. However, it there is a division of land and any one of the five specific uses of land are provided for in the division, then the subdivision regulations contained in Chapter 232 of the Local Government Code are applicable.  By legislative enactment, Chapter 232 of the Texas Local Government Code has been revised to address Elgin Bank, but there remain issues which will continue to plague Texas counties.

The Private Real Property Rights Preservation Act


Passed in 1995, but applicable to Counties on 9/1/97, the so-called Property Rights Act requires a “TIA” or Takings Impact Assessment on most, if not all, governmental actions affecting real property.  Under the act, any governmental act which could result in a diminishment of market value by 25% or more could result in a damage claim against the governmental entity. For a more detailed discussion of this issue, please request a separate paper from the offices of Allison, Bass & Associates, L.L.P.

The Common Law


Legislation to simplify the confusion regarding county roads was passed in 1981.  Now recodified as Chapters 251 and 252 of the Transportation Code, the legislature did not provide that the statute was to be applied retroactively, and the courts have held that it should not be applied retroactively.  Lindner v. Hill, 673 S.W.2d 611 (Tex. App.--San Antonio 1984), aff'd, 691 S.W.2d 590. Therefore, Texas now has two bodies of law that pertain to the status of a county road, one which applies to any road opened or acquired after 1981, and the other for all roads maintained prior to 1981. In summary, the county may have acquired an interest in  roads under the less restrictive methods allowed by the common law which are applied for roads acquired prior to 1981.


Prior to 1981, a road could become a county road in various ways.  Aside from purchase and condemnation, a road could become a county road either by prescription or by dedication.  Garza v. Garza, 552 S.W.2d 947  (Tex. Civ. App.-- Tyler 1977).  While prescription and dedication are recognized under the present statutory scheme, under the common law the concepts were much broader.  


A.
Prescription
Easement by Prescription

Under the common law, a public right of way by prescription can be established by showing uninterrupted use by the public under an adverse claim of right. Gooding v. Sulphur Springs Country Club, 422 S.W.2d 522, 525 (Tex. Civ. App.--Tyler 1968).  Maintenance of a road by a county is some evidence of public use, and if a county has maintained a road regularly for more than 10 years, the road may become a county road by prescription.  Id.; Barstow v. State of Texas, 742 S.W.2d 495, 503 (Tex. App.--Austin 1987). When a road is established by prescription, the right is not limited only to the traveled portion of the road, or what is referred to in early cases as the “beaten path”, but the road easement also includes sufficient land, where reasonably available, for drainage ditches, repairs, and the convenience of the public. Robinson Water Co. v. Seay, 545 S.W.2d 253, 260 (Tex.Civ.App. Waco 1976, no writ); Nonken v. Bexar County, 221 S.W.2d 370, 374 (Tex.Civ.App. Eastland 1949, writ. ref'd n. r. e.); Haby v. Hicks, 61 S.W.2d 871 (Tex.Civ.App. San Antonio 1933, writ. dism'd). The county's easement includes only such land as necessary for drainage, maintenance of the road, and convenience of the public.  The area set aside for the public convenience may be utilized by public utilities for laying their utility lines, cables, pipelines, etc.
Prescription of the Maintenance Easement

  
The doctrine that a prescriptive road extends beyond the traveled portion of the road and to those areas adjacent to the traveled portion upon which public labor or funds have been expended and which have been necessarily and actually used to support and maintain the road is well established under law.   Ditches cut parallel to the road to provide drainage fall within such areas.   In addition to being logical, sound policy reasons support such rule.  The landowner who has acquiesced in the public use and improvements for ten years or more will suffer no further damage by the continued maintenance and use.   If adjacent drainage ditches constructed with public funds are not to be included within the boundaries of the road so established, the traveled portion of the road would likely deteriorate, become impassable and, through no fault of those who rely on the road for access to their lands, unsafe or unusable.  This rule is consistent with the majority of decisions in other jurisdictions.   See Olson v. Bonham, 324 N.W.2d 260, 263 (Neb.1982);   Keidel v. Rask, 304 N.W.2d 402, 409 (N.D.1981);  Allen v. Keeling, 613 S.W.2d 253, 254-255 (Tex.1981);  Grenell v. Scott, 134 So.2d 866, 869 (Fla.Dist.Ct.App.1961);  Grubb v. Teale, 90 So.2d 727, 731 (Ala.1956); Annotation, Highway Width and Boundaries, 76 A.L.R.2d 535, 548 (1961), and Patterson v. Null, 751 S.W.2d 381 (Mo. App. 1988).


Under the common law, a public right of way by prescription can be established by showing uninterrupted use by the public under an adverse claim of right. Gooding v. Sulphur Springs Country Club, 422 S.W.2d 522, 525 (Tex. Civ. App.--Tyler 1968).  Maintenance of a road by a county is some evidence of public use, and if a county has maintained a road regularly for more than 10 years, the road may have become a county road by prescription.  Id.; Barstow v. State of Texas, 742 S.W.2d 495, 503 (Tex. App.--Austin 1987).


It is possible that private or subdivision roads became county roads by prescription prior to 1981.  However, this is only true if there is evidence that the public used the road, and the county continuously maintained it for a period of ten years prior to 1981.  Even this may not be enough to give the county an ownership interest in the road.  Some court's have held that the use of another's lands by public as a roadway, with the permission of the owner, will not ripen into prescriptive right regardless of how long the use occurs.  Rather, the use must be contrary to the owner's interest in his land, and without his permission. Gooding v. Sulphur Springs Country Club, 422 S.W.2d 522, 525 (Tex. Civ. App.--Tyler 1968). 


B.
Dedication

In Texas, the term DEDICATION generally refers to setting apart real property for public use. Lange, LAND TITLES AND TITLE EXAMINATION (Tex. Prac. Vol. 4) § 378. Common‑law dedications may be either express or implied.  See Viscardi v. Pajestka, 576 S.W.2d 16, 19 (Tex. 1978).  It has long been held that a dedication will be implied if the open and known acts of a landowner are of such a character as to indicate the intent of the owner to dedicate the way to public use, and the public acted on this conduct.  By relying on the implied consent of the owner, the public accepts the dedication by general and customary use and acquires rights that would be lost if the owner were allowed to reclaim the land.  In such cases, the law will not permit the owner to assert that there was no intention to dedicate the property.  O'Connor v. Gragg, 161 Tex. 273, 339 S.W.2d 878, 882‑883 (1960); Breithaupt v. Navarro County, 675 S.W.2d 335, 340‑341 (Tex. App.‑Waco 1984, ref. n.r.e.).  The dedication need not be evidenced by a deed or by public use for any particular length of time.  McGovern v. City of Houston, 478 S.W.2d 229, 234 (Civ. App.‑Houston [1st Dist.] 1972, ref. n.r.e.). 

   
An implied dedication may not be shown by a mere omission or failure to act, or by mere acquiescence on the part of the owner.  Eastex Wildlife Conservation Ass'n v. Jasper, Etc., 450 S.W.2d 904, 913 (Civ. App.‑Beaumont 1970, ref. n.r.e.).  There must be a clear, unequivocal act or declaration by the owner of his or her intention to set the road apart for public use.  For example, as a general rule, the owner's donative intention may not be inferred from evidence that shows only that the public used a roadway for a long period of time without protest or dispute by the owner, because such evidence could indicate a permissive use by the public, such as under a revocable license, as well as an intent to dedicate the way irrevocably for public use.  An overt act or explicit declaration of donative intent is not required, but there must be evidence of some factor in addition to acquiescence that, considered in light of the acquiescence, implies a donative intent.  Barstow v. State, 742 S.W.2d 495, 505‑506 (Tex. App.‑Austin 1987, den.)‑relying on Greenway Parks Home Owners Ass'n v. City of Dallas, 159 Tex. 46, 312 S.W.2d 235, 241 (1958).  However, if the origin of public use and the ownership of land at that time are not clear, and no evidence exists to show the intention of the owner in allowing the use of land, the presumption of acquiescence is raised.  O'Connor v. Gragg, 161 Tex. 273, 339 S.W.2d 878, 882 (1960); Zak v. Sanchez, 700 S.W.2d 259, 261 (Tex. App.‑San Antonio 1985, no writ). 

   
The Texas courts have held that when the public relies on a recorded plat containing an area labeled as a park or street, the developer will be estopped from denying the requisite intent to dedicate.  See Adams v. Rowles, 149 Tex. 52, 228 S.W.2d 849, 851 (1950); Corsicana v. Zorn, 97 Tex. 317, 78 S.W. 924, 925 (1904).  However, one court held that an intent to dedicate a golf course could not be implied in a case in which the golf course appeared on the plat, but the plat also included a paragraph of dedication that did not mention the golf course.  Mitchell v. Rancho Viejo, Inc., 736 S.W.2d 757, 761 (Tex. App.‑Corpus Christi 1987, ref. n.r.e.). 


Approval of a subdivision plat does not constitute an acceptance of any dedication proposed in the plat.  Nor does it impose any duties on the county with regard to the maintenance or improvement of the areas proposed to be dedicated.  Such duties do not arise until the county actually appropriates the dedicated parts by entry, use, or improvement.  Local Gov. C. § 212.011.  A county's disapproval of a plat constitutes a refusal of the dedication proposed in the plat.  Local Gov. C. § 212.011(b). 

   
Acceptance of a dedication by a public entity does not extinguish the fee in the land, which remains in the proprietor.  The public obtains only an easement in the land dedicated for public use.  Thus, the proprietor may convey the land.  If the buyer purchases the property in good faith for valuable consideration without notice (a bona fide purchase for value), the buyer takes the property free of the easement.  City of Richland Hills v. Bertelsen, 724 S.W.2d 428, 429‑431 (Tex. App.‑Fort Worth 1987, no writ). 

   
An easement established by dedication may shift to encompass whatever land is absolutely necessary to effectuate the purposes of the easement.  For example, it has been held that public beach easements may shift in response to the accretion or erosion of land along the waterway.  Such an easement is called a ROLLING EASEMENT.  Feinman v. State, 717 S.W.2d 106, 110‑113 (Tex. App.‑Houston [1st Dist.] 1986, ref. n.r.e.). 

   
The location of a public easement may also be changed by the express or implied consent of both interested parties.  In that case, acquiescence to the change gives rise to an estoppel to claim the former location as the true one.  For example, if the owner of the dominant estate has built and used a road in a location other than the dedicated easement, and the owner of the servient estate has permitted the use of this road and blocked off the platted easement for a road, the owner of the servient estate will be estopped to claim the platted easement as the true one.  Vrazel v. Skrabanek, 725 S.W.2d 709, 711‑712 (Tex. 1987). 


Dedication of Roads 

   
The elements of implied dedication of a road are:


 
(1) 
the acts of the landowner induced the belief that the landowner intended to dedicate the road to public use; 



(2) 
the landowner was competent to dedicate the road; 



(3) 
the public relied on these acts and will be served by the dedication; and 



(4) 
there was an offer and acceptance of the dedication.  Lindner v. Hill, 691 S.W.2d 590, 592 (Tex. 1985); Las Vegas Pecan & Cattle Co. v. Zavala Cty., 682 S.W.2d 254, 256 (Tex. 1984). 

   
Any public road or highway that has been laid out and established according to law and that has not been discontinued is a public road.  Transp. C. § 251.002.  Commissioner's courts have been given the power to order the planning and opening and the discontinuance or alteration of public roads when necessary.  Transp. C. § 251.051.  Recording a map or plat showing streets or roadways does not, standing alone, constitute a dedication as a matter of law.  If the plat merely uses the word "street," without dedicatory language, one claiming public dedication must show some act by the owner dedicating the land in question and an acceptance by the public or local authorities.  Broussard v. Jablecki, 792 S.W.2d 535, 537 (Tex. App.‑Houston [1st Dist.] 1990, no writ). 

   
When a road or street is dedicated to the public, the governmental entity exercising jurisdiction over the street ordinarily acquires only an equitable easement.  Las Vegas Pecan & Cattle Co. v. Zavala Cty., 682 S.W.2d 254, 257 (Tex. 1984).  The county had equitable easement to road, not legal title to road in county.  Unless the dedication states otherwise, the abutting landowner owns the fee simple title to the center of the street, subject to the public easement.  As a general rule, when lots that abut a public highway or street are sold, it is inferred that the conveyance carries with it the fee to the center of the road, unless that inference is rebutted by the express terms of the grant.  There is an exception to this general rule when a highway is laid off entirely on one owner's land, running along the margin of the owner's tract.  In that case, if the owner conveys the land, the fee in the whole soil of the highway vests in the owner's grantee.  Word of Faith World Outreach v. Oechsner, 669 S.W.2d 364, 367‑368 (Tex. App.‑Dallas 1984, no writ).  


Recording a map or plat showing streets or roadways does not, standing alone, constitute a dedication as a matter of law. If the plat merely uses the word "street," without dedicatory language, one claiming public dedication must show some act by the owner dedicating the land in question and an acceptance by the public or local authorities.
Broussard v. Jablecki, 792 S.W.2d 535, 537 (Tex. App.‑Houston [1st Dist.] 1990, no writ).   


Dedication of property to public use is implied if acts of owner induce public to use land and acquire rights that would be lost if owner allowed to reclaim land.  O'Connor v. Gragg, 161 Tex. 273, 339 S.W.2d 878, 882‑883 (1960).  Trier of fact is entitled to infer intention to dedicate from long‑continued use by public and apparent acquiescence of owner, thus supporting injunctive relief to prevent blocking roadway even though plaintiff failed to prove easement by prescription or necessity. Love v. Olguin, 572 S.W.2d 17, 21‑22 (Civ. App.‑El Paso 1978, ref. n.r.e.) 


Easement by Estoppel 

   
An easement may be created by estoppel (estoppel in pais) if a landowner makes representations concerning the land and another person acts on those representations to his or her detriment.  Drye v. Eagle Rock Ranch, Inc., 364 S.W.2d 196, 209‑210 (Tex. 1962).  Easements by estoppel occur most frequently in cases of dedication to the public.  

   
The courts recognize easements by estoppel in order to prevent injustice.  As a general rule, an easement by estoppel may be recognized only when the defendant has failed to do something that he or she had a duty to do.  See, E.G., Vrazel v. Skrabanek, 725 S.W.2d 709, 711 (Tex. 1987), where estoppel was invoked against owner of servient tenement who failed in duty to keep platted easement free of interference.  Consequently, as a matter of basic equity, an easement by estoppel may not be imposed against a subsequent purchaser for value who has no notice, actual or constructive, of the easement claimed.  Lakeside Launches v. Austin Yacht Club, 750 S.W.2d 868, 873 (Tex. App.‑Austin 1988, den.). 

   
The doctrine of easement by estoppel is applied with less strictness than the doctrine of implied easements.  For example, in one case the evidence was insufficient to prove that the claimant had an implied easement over a roadway but was sufficient to prove easement by estoppel.  Payne v. Edmonson, 712 S.W.2d 793, 796‑797 (Tex. App.‑Houston [1st Dist.] 1986, ref. n.r.e.). 

   
Claims that the public has acquired an easement by implied dedication are often combined with claims of easement by prescription.  See Feinman v. State, 717 S.W.2d 106, 107‑115 (Tex. App.‑Houston [1st Dist.] 1986, ref. n.r.e.).


Elements Required for Creation 

   
There are four requirements for an express dedication.  Moody v. White, 593 S.W.2d 372, 378 (Civ. App.‑Corpus Christi 1979, no writ): 


(1) 
The person who makes the dedication must have the ability to do so, that is, must have fee simple title to the dedicated property; 


(2) 
The dedication must serve a public purpose;


(3) 
The owner must make either an express or an implied offer; and 


(4) 
The offer must be accepted. 

   
For an implied dedication, the same four requirements must be met, and there are two additional requirements.  See Las Vegas Pecan & Cattle Co. v. Zavala County, 682 S.W.2d 254, 256 (Tex. 1984): 


(5) 
The owner's acts must induce the belief that the owner intended to dedicate the easement; and 


(6) 
The public must have relied on the landowner's acts. 

   
Easements by dedication may be created without a writing.  Drye v. Eagle Rock Ranch, Inc., 364 S.W.2d 196, 203 (Tex. 1962);  MGJ Corp. v. City of Houston, 544 S.W.2d 171, 174 (Civ. App.‑Houston 1976, ref. n.r.e.).  Unlike prescriptive easements, dedications of land to public use need not be shown by deed or by public use for any particular period of time.  Owens v. Hockett, 151 Tex. 503, 251 S.W.2d 957, 958 (1952).


Donative Intent 

   
The landowner's intent to give the property to the public may be explicit or may be inferred from the grantor's conduct, open acts, or circumstances that reflect the grantor's intent.  Moody v. White, 593 S.W.2d 372, 378‑379 (Civ. App.‑Corpus Christi 1979, no writ).  The landowner's conduct must manifest a clear and unequivocal intent to set aside a certain part of the land for public use.  Barstow v. State, 742 S.W.2d 495, 505 (Tex. App.‑Austin 1987, den.).  The owner's secret intent, if any, is of no consequence; intent is shown by the open and visible conduct of the owner.  The owner's conduct must induce belief that the owner intended to dedicate the land to public use so as to cause the public to act in response to that conduct.  Owens v. Hockett, 151 Tex. 503, 251 S.W.2d 957, 958 (1952). 


The claimant to an implied dedication must show something more than an omission, failure to act, or acquiescence on the part of the landowner.  McMullen v. King, 584 S.W.2d 706, 708‑709 (Civ. App.‑Corpus Christi 1979, ref. n.r.e.).  Mere acquiescence is insufficient because it could equally indicate an intent by the owner only to give the public a revocable license rather than an irrevocable dedication.  An overt act or explicit declaration of donative intent is not required, but there must be evidence of some factor in addition to acquiescence that, considered in the light of the acquiescence, implies a donative intent.  Greenway Parks Home Owner's Assn v. City of Dallas, 159 Tex. 46, 312 S.W.2d 235, 241 (1958); Barstow v. State, 742 S.W.2d 495, 505‑506 (Tex. App.‑Austin 1987, den.).  The additional factor may be any one of many possibilities that are inconsistent with continued private ownership.  As examples, the additional factor can be:


(a) 
the owner's acquiescence in the expenditure of public funds to adapt, improve, or maintain the use.  Barstow v. State, 742 S.W.2d 495, 506 (Tex. App.‑Austin 1987, den.; 


(b) 
the owner's use of the word "dedication" in a deed.  Viscardi v. Pajestka, 576 S.W.2d 16, 19 (Tex. 1978); 


(c) 
testimony from the owner's predecessor in title that the predecessor considered the roadway to be a public road.  Las Vegas Pecan & Cattle Co. v. Zavala County, 682 S.W.2d 254, 257 (Tex. 1984); or 


(d) 
the owner's fencing off of the roadway from the rest of the owner's land.  Owens v. Hockett, 151 Tex. 503, 251 S.W.2d 957, 958‑959 (1952). 

   
Generally, a dedication of private property to public use is not presumed.  McMullen v. King, 584 S.W.2d 706, 708 (Civ. App.‑Corpus Christi 1979, ref. n.r.e.).  However, if no proof can be found to show the intention of the owner to allow public use, and if the origin of the use by the public and the ownership of the land at that time are "shrouded in obscurity," the requisite intention of acquiescence and the intention to dedicate may be presumed.  O'Connor v. Gragg, 161 Tex. 273, 339 S.W.2d 878, 882 (1960).  Even when the roadway in question is isolated and not heavily traveled, an intention to dedicate may be inferred from its long continued use by the public and the owner's apparent acquiescence.  Love v. Olguin, 572 S.W.2d 17, 22 (Civ. App.‑El Paso 1978, ref. n.r.e.). 


Acceptance by Public 


Acceptance by the public of the dedication of the easement need not be express.  An acceptance implied by the public's use of the easement is sufficient.  Viscardi v. Pajestka, 576 S.W.2d 16, 19 (Tex. 1978)].  If the public entity to which the offer is made accepts the offer only in part, the easement will be established only to the extent of the acceptance.  Roberts v. Bailey, 748 S.W.2d 577, 578‑579 (Tex. App.‑Beaumont 1988, no writ)‑city accepted dedication for purpose of drainage but not for use as public street.  


Offer Inferred From Acts 


Courts frequently state that dedication is never presumed, but must be evidenced by declarations or acts that evince a clear intent on the part of the owner to presently set aside the land for public use.  See Aransas County v. Reif, 532 S.W.2d 131, 134 (Civ. App.‑Corpus Christi 1975, ref. n.r.e.); Copeland v. City of Dallas, 454 S.W.2d 279, 282 (Civ. App.‑Dallas 1970, ref. n.r.e.).  Nevertheless, dedication will be inferred from conduct when the landowner by his or her actions induces the belief that dedication to public use was intended, and the public relies on those acts and will be served by the dedication.  Lindner v. Hill, 691 S.W.2d 590, 592 (Tex. 1985).  In such cases, the landowner is estopped from denying the dedication or making any future use of the property inconsistent with the purposes of the dedication.  Since the dedication works by way of estoppel, the owner's secret or subjective intent is immaterial, as long as the owner's public acts are such as to induce the public to believe that dedication was intended.  Seaway Company v. Attorney General, 375 S.W.2d 923, 936 (Civ. App.‑Houston 1964, ref. n.r.e.). 


In determining whether the acts of the owner are such that intent to dedicate may be inferred, courts will consider such matters as steps taken to prevent public use or assert ownership over the land, and whether the public authorities treated the land as public with the knowledge of the owner, as by caring for or patrolling the land.  See Greenway Parks Home Owners Ass'n v. City of Dallas, 312 S.W.2d 235, 241 (Tex. 1958); Seaway Company v. Attorney General, 375 S.W.2d 923, 936 (Civ. App.‑Houston 1964, ref. n.r.e.).  The cases are not wholly consistent in applying these criteria.  Compare Lindner v. Hill, 691 S.W.2d 590, 592 (Tex. 1985)‑allowing public to use road and county to maintain it is sufficient evidence of intent with Greenway Parks Home Owners Ass'n v. City of Dallas, 312 S.W.2d 235, 241 (Tex. 1958)‑acquiescence by owner in use by public and maintenance by city not sufficient to establish dedication. 


If the origin of the public use and the ownership of the land at that time are "shrouded in obscurity," so that no evidence of the intent of the owner is available, intent may be presumed.  See O'Connor v. Gragg, 161 Tex. 273, 339 S.W.2d 878, 882 (1960).  



Acceptance by Public Use 


An implied acceptance, as through public use of the land, is sufficient to complete a dedication.  Viscardi v. Pajestka, 576 S.W.2d 16, 19 (Tex. 1978).  Usually, this kind of acceptance is made in answer to an offer inferred from the landowner's actions.  See Lindner v. Hill, 691 S.W.2d 590, 592 (Tex. 1985).  Public use, as well as constituting acceptance, will evidence an intention on the part of the owner to dedicate land to public use, so that frequently no further offer or acceptance is required to establish a dedication.  See Seaway Company v. Attorney General, 375 S.W.2d 923, 937 (Civ. App.‑Houston 1964, ref. n.r.e.).  No official recognition of the offer or acceptance is necessary. Medina Lake Prot. v. Bexar‑Medina‑Atascosa, 656 S.W.2d 91, 95 (Civ. App.‑San Antonio 1983, ref. n.r.e.).  The public use need not continue for any particular length of time.  Seaway Company v. Attorney General, 375 S.W.2d 923, 936 (Civ. App.‑Houston 1964, ref. n.r.e.). 


Misuse or Diversion by Public 


The public may use dedicated land only for the purposes intended by the grantor.  City of Fort Worth v. Burnett, 131 Tex. 190, 114 S.W.2d 220, 223‑224 (1938);  However, the remedy for misuse by the public or by public officials is not ordinarily forfeiture of the dedicated easement, especially if the property is susceptible of use consistent with the dedicator's intent.  Reynolds v. City of Alice, 150 S.W.2d 455, 465 (Civ. App.‑El Paso 1940, no writ).  Instead, an order enjoining the inappropriate use may be granted.  See City of Fort Worth v. Burnett, 131 Tex. 190, 114 S.W.2d 220, 221, 223, 225 (1938)‑land dedicated for park could not be used to build public library. 


Pursuant to the common law, the elements of valid dedication are: 1) an offer of dedication by a person competent to dedicate; 2) a public purpose that will be served by dedication; and 3) an acceptance of the dedication.  Lee v. Uvalde County, 616 S.W.2d 367 (Tex. App.--Tyler 1981).  Unlike the present statutory scheme, under the common law, an effective dedication could be express or implied.  Moreover, unlike today, a verbal dedication was effective.  However, there still must have been some substantial evidence that the owner intended to dedicate the roadway.  For instance, the fact that a landowner allowed the county to maintain a road without objection, standing alone, was insufficient to establish a dedication. Id.


Likewise, under the common law, an acceptance of a dedication could be either express or implied.  However, as with an offer to dedicate, an acceptance of the offer was not lightly inferred; there must have been some act by the county which showed an intent to accept the road.  In Langford v. Draft, 498 S.W.2d 42 (Tex. Civ. App.--Beaumont 1973 writ ref'd n.r.e.), the court observed that the filing and approval of the plat which dedicates streets and roads does not make them public roads, since the dedication is a mere offer and the filing does not constitute an acceptance of the dedication. Id. at 49, citing Commissioners Court v. Jester Development Co., 199 S.W.2d 1004, 1007 (Tex. Civ. App.--Dallas 1947).  In this regard, it is clear that in order to accept the dedication, the governmental entity must assert some claim to dominion over the road.  Williams v. Thompson, 256 S.W.2d 399 (Tex. 1953).  In this regard, if there was a sufficient dedication, regular county maintenance of a road would be some evidence that the county implicitly accepted the dedication.


To summarize, even under the common law, unless a road was expressly dedicated and expressly accepted by the County, it was difficult to establish that a road became a county road by dedication.  Absent an express dedication, there must have been some act on the part of the owner that showed a clear intent to dedicate the road.  Likewise, whether any dedication was express or implied, a dedicated road did not become a county road until the county accepted the dedication.  


Conclusion and Recommendations

In counties with a population under 50,000, only those private and/or subdivision roads established after 1981 which have been expressly dedicated and expressly accepted by the County will become part of the county road system.  Private roads or subdivision roads which were established prior to 1981 should be assumed to be excluded from the county road system unless there is evidence of an express acceptance by the County, or evidence that these roads were clearly established as public roads maintained by the county prior to 1981.


By common law prescription or dedication, certain roads may have become county roads. However, no subdivision road should be recognized as a county road unless there is evidence to establish either prescription or dedication and acceptance.  With regard to prescription, there should be evidence that the county maintained the road continuously for more than ten years prior to 1981, and that this maintenance was without the permission of the owner before any assumption of county maintenance as a county road could be safely entertained.  In cases of implied dedication, there must be evidence of some act on the part of the owner which shows he intended to dedicate the road, and there must be some evidence that the county intended to accept the dedication to properly establish a county road by implied dedication.  As with prescription, any implicit dedication and acceptance must have occurred prior to 1981.  


Once a road is accepted into the county road system, the county has a duty to maintain that road.  Moreover, the county can, in some cases, be held liable for injuries caused by the condition of the road.  Therefore, the decision to bring a road into the county road system should be made by the Commissioners Court with caution and knowledge of the potential liabilities.


We suggest that the Commissioners Court prepare a map identifying all roads presently recognized as county roads, and that only these roads be maintained.  If residents on a private road or a subdivision road present evidence that some or all of the private road or subdivision roads should be treated as county roads, this evidence should be reviewed in light of the standards set forth above.  
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